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This cause cones before the court on the plaintiff's notion
for partial summary judgnent on its clainms of breach of escrow
agreenent and conversion and the defendants' notion for sunmary
judgnment or for partial summary judgnent on the issues of punitive
damages and attorney's fees. The court has duly considered the
parties' nmenoranda and exhibits and is ready to rule. The
plaintiff noves to strike the defendants' notion for failure to
submt an item zation of undisputed facts. Since the defendants'
menor andum i ncorporates an extensive statenent of facts and
citations to supporting exhibits, the court finds that the notion

to strike is not well taken and shoul d be deni ed.

. | NTRODUCTI ON
The plaintiff, a former client of the defendants, brought this

action to recover funds placed in escrow pursuant to a settlenent



agreenent with its creditors, The Prudential |nsurance Conpany of
Anmerica [Prudential] and Internationale Nederlanden Bank, N V.
[INB], and to recover damages for alleged breach of escrow
agreenent, breach of settlenent agreenent, conversion, breach of
fiduciary duty, legal malpractice, disloyalty, and alleged
excessive fees. The defendants counterclainmed for reasonable
attorney's fees for services rendered in the plaintiff's dispute

Wi th Prudential and INB and in two other matters.
1. FACTS
The plaintiff is a foreign corporation engaged i n the busi ness

of purchasing, mlling and processing rice and fornerly owned a
rice mlling and processing facility in Geenville, Mssissippi
Prudential held a first nortgage on the rice mll and INB held a
perfected security interest in the plaintiff's machinery and
equi prent at the mll. On August 19, 1992, the plaintiff,
Prudential and INB executed a settlenent agreenent whereby the
plaintiff would sell certain equipnent and machinery at the
Geenville facility to Prudential for the sum of $1,500,000. 00.
The parties agreed that the funds represented the proceeds of the
collateral in which INB held a security interest. The Anendnent To
Settlenment Agreenent, Y IV, provides that the anmount to be paid by
Prudenti al

isto be paid as further outlined belowinto a

separate interest bearing trust account of

Robertshaw, Terney & Noble by wire transfer
and to be held on behalf of INB in order to



continue the priority of the perfected
security interest of INB in the proceeds of
the sale of Conet's interest as outlined
herei n. The funds wll thereafter be
distributed upon the witten agreenent of
Comet and INB, and in accordance with the
fol | ow ng:

(1) Seven hundred fifty thousand dollars
($750, 000. 00) nmay be withdrawn i nmedi ately as
agreed between | NB and Conet.

(2) An additional fifty thousand dollars
($50, 000.00) (the "escrow funds"), an anount
calculated sufficient to satisfy Notices of
Tax Liens...wll be held until said tax |iens
are satisfied or otherwise cancelled of
record. ...

(3) The remaining seven hundred thousand
dol lars ($700,000.00) to renain in said trust
account wuntil the sale of the Facility or
until the expiration of thirty (30) days,
whi chever is sooner, and then disbursed upon
t he agreenment of Conet and | NB

| NB's counsel wote Robertshaw a | etter dated August 19, 1992 which
r eads:

In order to preserve the priority of the
perfected security interest of INB in the
proceeds to be received from Prudential upon
the sale of Conmet's interest in the equi pnent
at the Facility, Conet and |INB have agreed
that the paynment of any proceeds from the
Settl enment Agreenent between Conet Rice, Inc.,
The Prudential |nsurance Conpany of Anerica,
and INB will be paid into your trust account,

and that you wll hold such nonies on behal f
of INB, and wll not disburse any of the
proceeds in said escrow account until such

time as Conet Rice, Inc. and I NB have agreed
to the distribution of the sane.

| f your wunderstanding of the agreenent
coincides with that outlined above, please
execute a copy of this letter and fax it to ne
at your earliest conveni ence.



Robert shaw signed and returned the letter to INB's counsel. The
funds were deposited into a separate account opened by Robertshaw
at Deposit Q@uaranty National Bank in Geenville, M ssissippi.
Robertshaw testified in his deposition that he understood the
above-quoted letter to create an escrow agreenent whereby he woul d
hol d, as escrow agent, the settlenent proceeds for Conet and | NB
and that he could not "w thdraw any noney w thout authorization
fromboth of them"

On July 9, 1992 Robertshaw sent the plaintiff an interim
statenment for fees cal culated on an hourly rate and expenses. The
plaintiff neither paid nor acknow edged this statenent. On August
25, followi ng the settl enent, Robertshawsent the plaintiff a fina
statenent based on an hourly rate, including the July 9 bill, and
aresults fee of $150,000.00. Hi s cover letter conplains that the
July 9 tinme and expense charges had not been paid and he had
devoted alnost his entire tinme representing the plaintiff since
June 1, 1992. Havi ng received no response, he sent a follow up
letter to the plaintiff on Septenber 8, 1992 which reads in part:

Not having heard from Conet since our initial
bill of about $12m on July 9th, or since re-
billing our services two weeks ago, we are
assum ng the anount suggested is acceptable.
Since the escrow funds were generated by our
services, we would have a comon law lien to
secure this paynent.

Robertshaw rejected the plaintiff's offer of paynent of $15, 000. 00

“on account." By a Septenber 11, 1992 letter signed by the



plaintiff's vice president and | NB's representative, Robertshaw was
aut horized "to release and disburse all funds remaining to cl ose
out the escrow account” to INB s agent. On  Septenber 14,
Robertshaw faxed a letter to the plaintiff and I NB advi si ng that he
had transferred the escrowed funds as directed, except the funds to
which his law firm asserted a possessory attorney's lien. The
letter stated that the bal ance woul d be held in the escrow account
"until 12:00 noon, Septenber 30, 1992, to afford Conet and\or | NB
a reasonable opportunity to commence an appropriate action to
contest our claimof a lien on these funds.”" On Septenber 17 the
plaintiff sent Robertshaw a handwitten fax which reads:

| now have your original invoices in hand and

have aut horization to nmake partial paynent to

you of $43,816.07. This will not represent

paynment in full as we recognize the results

fee charged of $150,000 is still open to

negotiation and paynent. However, this

message represents our authorization for you

to wthdraw $43,816.07 from the escrow

[ account] which you hold for us to apply as

the partial paynent described above. Pl ease

advise if this is a problem WIIl obtain

[INB'S] authorization tonorrow.
However, on Septenber 22, 1992 the plaintiff sent Robertshawa wre
transfer of $43,816.07 for payment in full of the defendants'
hourly fees and expenses.

Robertshaw testified in his deposition that at the outset he

told Gerald Murphy, the chief executive officer and 100% owner of
Comet Rice, Inc., wth authority to retain and nmake a fee

arrangenment wth the defendants, that he woul d charge the plaintiff
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an additional "results fee or a fee based on results.” Mur phy
testified in his deposition that he understood his discussion with
Robertshaw to involve a potential bonus within the plaintiff's
di scretion. Mirphy indicated a willingness to reconmend a bonus of
$25, 000 t o $50, 000 but no negoti ati on ensued. Robertshawtestified
in his deposition that he did not consider the proposed "bonus" "a
bona fide offer or bona fide negotiation." On Cctober 5,
Robertshaw, with the approval and consent of defendants Terney and
Nobl e, renoved the sum of $150, 000.00 from the escrow account and
deposited the noney into the defendant firm s general account. The
proceeds were divided between defendants Robertshaw, Terney and
Noble on the basis of 35% 32.5% and 32.5% respectively.
Robertshaw refused to return the funds to the escrow account upon
demand of INB and the plaintiff. Terney and Noble condoned his
actions.
(1. LAW

A.  Standi ng

The defendants nove for summary judgnent on the plaintiff's
claims on the ground that it no |longer has standing. This action
was brought on Novenber 27, 1992. On May 26, 1993 the plaintiff
conveyed all of its assets to American Rice, Inc., including any
clains asserted in the instant action. Anerican R ce, Inc. has
filed aratification of action stating that although Anerican Rice,

Inc. was ostensibly the survivor of the corporate nerger, the



United States Security and Exchange Comm ssion has ruled that the
merger was a reverse transaction and that the plaintiff actually
acquired Anmerican Rice, Inc. In any event, the ratification
provi des:

Pursuant to the provisions of Fed. R Cv.

Proc. 17(a), American Rice now affirmatively

states that it hereby joins in, ratifies,

approves, adopts and agrees to be bound by all

rulings and judgnents rendered herein.
The court finds that American Rice, Inc.'s ratification cures any
deficiency with respect to the plaintiff's standing as the rea
party in interest.

The plaintiff noved for partial summary judgnment on the breach
of escrow agreenent and conversion clai nms and the defendants cross-
moved for summary judgnent or for partial summary judgnment. The
plaintiff concedes that the defendants were not parties to the
settl ement agreenent between Prudential, INB and the plaintiff and
therefore withdraws any claimfor breach of settlenent agreenent.
Wth respect to the escrow agreenent, the defendants argue that the
plaintiff was neither a party to the escrowletter witten by INB's
counsel nor a third party beneficiary and thus has no standing to
enforce the letter.

The fact that the escrow letter was witten by only INB s
counsel is not decisive as to the plaintiff's rights under the

escrow agreenment enbodied in the settlenent agreenent and the

escrow letter. The defendants contend that the plaintiff was not



an i ntended beneficiary of the escrowletter on the ground that the
letter stated that the settlenent proceeds woul d be held in escrow
"on behalf of INB" and that the bal ance after paynent of certain
expenses was to be disbursed to INB, according to Mirphy's
deposition testinony. The defendants assert that the express
purpose of holding the settlenent funds in escrow was to protect
I NB's perfected security interest in the proceeds as agai nst the
plaintiff. However, Robertshaw agreed in his deposition testinony
that under the terns of the escrow agreenent arising out of the
escrow |letter, he would hold the funds as escrow agent for the
plaintiff and INB and that he understood that the escrow funds
coul d be disbursed only upon instructions fromboth the plaintiff
and INB, as stated in the letter.

The cases cited by the defendants involve contracts clearly

executed for the benefit of the contracting parties. M ssissipp

H gh School Activities Ass'n, Inc. v. Farris, 501 So.2d 393 (M ss.

1987); Burns v. Washington Sav., 171 So.2d 322 (Mss. 1965). In

Burns the court held that a building contractor had no standing to
mai ntain a breach of contract action against a | ender who refused
to extend loans for the construction of certain individuals'
residences. 1d. at 326. The court stated

[t]he right of the third party beneficiary to

mai ntai n an action on the contract nust spring
fromthe terns of the contract itself.



W find no expression or words in the
al | eged contract expressly i ncl udi ng
appellant, either by nane or as one of the
specified class.

Id. at 325 (enphasis in original). The court in Farris held that
students were nere incidental beneficiaries to a contract between
a high school and an association that regulates interscholastic
activities of nenber schools. 501 So.2d at 396.

By definition, an escrow is a "contractual undertaking to
assure the carrying out of obligations already contracted for." 30
C.J.S. Escrows 8 2. In a case construing Florida law,! the court
expl ai ned that an escrow agent

is, in effect, a stake-holder who agrees,
expressly or inpliedly, to hold possession of
sone property (usually funds) and to act with
regard thereto (usually neaning to disburse
the funds) in accordance with sone agreenent
bet ween the principal parties who have agreed
to the escrow agreenent.... In every such
escrow agreenment there are two agreenents
i nvol ved, although both can be incorporated
into one docunent. The prinmary agreenent is
t hat between the principal parties who have or
claiman interest in the escrowed funds. The
second agreenent 1is the agency agreenent
bet ween the main parties as principals and the
escrow agent .

United Anerican Bank of Central Florida, Inc. v. Seligmn, 599

So. 2d 1014, 1016 (Fla. Dist. C. App. 5th Dist. 1992). The escrow

The plaintiff and defendants cite Seligman in support of
different propositions. |In the distribution phase of an em nent
domai n proceeding, the Fifth Crcuit relied on both M ssissipp
and Florida law in determning the priority of an attorney's
charging lien. United States v. 717.42 Acres of Land, 955 F.2d
376, 382 (5th Cir. 1992).




agreenent underlying the escrow letter fromINB to Robertshaw is
incorporated in the settlenent agreenent to which both I NB and t he
plaintiff, as well as Prudential, were parties. The Arendnent to
the Settl enment Agreenent and the escrow |l etter expressly refer to
t he proceeds of the sale of Conet's interest. The funds coul d not
have been deposited into the escrow account in the first instance
absent the plaintiff's consent and any di sbursenent of the funds
was expressly conditioned on the nutual consent of INB and the
plaintiff.

Robertshaw stated in his deposition and in a phone
conversation he recorded that he could not release the funds
W thout instructions from both the plaintiff and |NB. The
plaintiff asserts that the defendants' renoval of funds fromthe
escrow account required repaynent of its loan obligation to |INB
with other funds. Since the funds were placed in escrow for the
specific purpose of satisfying the plaintiff's |oan obligation to
INB, the court finds that the plaintiff was not only a principal
party to the escrow agreenent enbodied in the settlenent agreenent

but al so an intended beneficiary of the escrow letter.

B. Liens

Robert shaw asserted a lien before transferring $150, 000.00 to
t he defendants' general account in paynent of attorney's fees. In
support of their notion, the defendants assert both a retaining or

possessory lien and a charging |ien. M ssi ssi ppi  recogni zes

10



attorneys' retaining and charging liens. Wbster v. Sweat, 65 F. 2d

109, 110 (5th Gr. 1933). Under M ssissippi |aw

an attorney has a lien on all witings,
docunents and noney of his client which cone
into his possession in the course of his
pr of essi onal enpl oynent. This lien entitles
the attorney to retain possession of those
papers, witings or noney until all his fees
are paid. Webster v. Sweat, 65 F.2d 109 (5th
Cr. 1933). M ssi ssippi al so recogni zes a
"special" or "charging" lien which entitles an
attorney who, by his services, recovers a
judgnent, to have his fee satisfied out of
t hat j udgnent.

Brothers in Christ, Inc v. Anerican Fidelity Fire Ins. Co., 680

F. Supp. 815, 818 (S.D. Mss. 1987). The plaintiff contends that in
the absence of a judgnent the defendants do not arguably have a
charging lien. In other jurisdictions, charging liens attach to
not only judgnments but also settlenent proceeds. 7 Am Jur. 2d,

Attorneys at Law 8 343 at 349-50. In Florida, a charging lien

"arises when counsel obtains property or collects noney in
litigation and clains a lien for services in creating the fund."

E.q., Adans, CGeorge, Lee, Schulte, & Ward, P.A. v. Westinghouse

Electric Corp., 597 F.2d 570, 573 (5th Gr. 1979) (construing

Florida | aw).

Even if the court were to determne that the M ssissippi
Suprene Court would extend the charging lien to settlenent
proceeds, the settlenment in the instant cause did not involve
paynment of an agreed upon sumto only the defendants' then client.

In Mssissippi, "[i]n order for a valid charging lien to exist, the

11



attorney nust have procured a judgnent or decree in favor of his

client." Brothers in Christ, Inc., 680 F. Supp. at 818. (enphasis

added). In Brothers in Christ, Inc., a check was nade payabl e not

only tothe plaintiffs, a general contractor [Brothers] and the | aw
firmit retained [ Reynolds], but also to the third-party plaintiff
i nsurance conpany [ AFFI] that issued paynent and performance surety
bonds. The court stated:
One problem evident wunder the facts
presented is the absence of any judgnment or
decree in favor of Brothers. In fact, no
lawsuit was even filed. Consequently, there
can be no charging lien. Further, even were
the check from the owner characterized as
being in the nature of a judgnent or decree,
the check is not in favor of Brothers and/or
Reynol ds only, but rather is specifically nmade
payable to AFFI as well. Hence, it can hardly
be said to be equivalent to a judgnent for
Br ot hers.
Id. Simlarly, the court finds that the escrow account was not the
equi val ent of a judgnent or recovery of funds procured outright by
t he defendants on behalf of their fornmer client. Accordingly, the
court finds, as a matter of law, that the defendants did not have
on charging lien to the funds in question.
An attorney's lien arises out of an "express contract between
attorney and client for a stated fee, or...an inplied contract to

pay the reasonabl e val ue of services rendered.” Halsell v. Turner,

36 So. 531 (Mss. 1904), cited in Collins v. Schneider, 192 So. 20,

22 (Mss. 1939). The court finds that there is a genui ne issue of

material fact as to the defendant's contractual right to

12



conpensation in excess of the hourly fee previously paid by the
plaintiff and, if so, the anount of additional conpensation due the
def endant s.

The plaintiff asserts that, assumng arguendo that the
defendants are entitled to additional conpensation, no retaining
lien attached to the escrowed funds. A general principle of |aw
provides that "property delivered for a specific purpose is not

subject to a retaining lien." The Florida Bar v. Bratton, 413

So.2d 754, 755 (Fla. 1982) (client's funds entrusted to attorney
for the specific purpose of posting a bond "should have been
returned to the client regardless of any outstanding attorney's

fees") (citing 7 AmJur. 2d Attorneys at Law 8§ 318 at 333). See

e.g., King v. Tyler, 250 S.E.2d 784 (Ga. C. App. 1978) ("noney

delivered to the attorney by the client for a special purpose
cannot be nade the subject-matter of a retaining lien in favor of
the attorney"). The parties cite no M ssissippi case addressing
the validity of an attorney's lien on escrowed funds.

The defendants distinguish the numerous cases in other state
jurisdictions on the ground that the funds in question were not
produced by efforts of the attorney asserting the lien. However,
a general or retaining lien by definition "is not limted to the
[ money generated] in any particular suit, but extends to the
general bal ance due to the attorney for any and all professional

services performed by himfor his client.” Wbster, 65 F.2d at

13



109. In other words, it may attach to property that is in the
attorney's possession but not related to his services. 1In a case
cited by the defendants, the court stated:

Unlike a charging lien, a retaining lien
covers the bal ance due for all |egal work done
on behalf of the client regardl ess of whether
the property is related to the matter for
which the noney is owed to the attorney.

Daniel Mnes, P.A v. Smth, 486 So.2d 559, 561 (Fla. 1986)

(enmphasi s added). The court in Daniel Mnes, P.A held that the

attorney was entitled to a retaining lien on funds placed in his
trust account for the full balance of all fees due for services
rendered in the pending action and in prior matters. 1d. at 562.
The court reasoned:

The district court interpreted our decisionin
The Florida Bar v. Bratton, 413 So.2d 754
(Fla. 1982), as authority for the proposition
that attorney's trust accounts are not subject
to setoffs for past | egal services rendered in
unrel ated cases. Such an interpretation of
Bratton is unwarranted. |In Bratton we ruled
that an attorney <cannot inpose a valid
retaining lien on client's funds entrusted to
the attorney for a specific purpose where the
parties have not agreed that fees should be

paid out of the entrusted funds. |In the case
at bar the funds were not held for a specific
pur pose and, accordingly, Bratton IS

i nappl i cabl e.

Id. at 561-62. The defendants cite Daniel Mpnes, P. A and Adans

George, Lee, Schulte, & Ward, P.A. in support of their argunent

that trust or escrow accounts do not defeat an attorney's lien

Bot h cases i nvol ved deposit of settlenent funds into the attorney's
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general trust accounts pursuant to disbursenent between the
attorney and his client.

The court finds that the reason underlying an attorney's
possession of his client's property is a controlling factor:

The effect of the purpose of the delivery

of the property to the attorney has generally

been of great inportance in determ ning

whether the property 1is subject to the

attorney's retaining lien. Thus, courts have

ruled that an attorney did not acquire a

retaining lieninthe client's funds deposited

with the attorney for the purpose of making

specific paynents [or] property received in

escrow or trust in connection with the sal e of

the clients' assets....Courts have also held

that an attorney coul d not acquire a retaining

lien in a settlenent paynment delivered to the

attorney in trust or escrow.
70 AL.R 4th 8 2[a] at 827, 833 (1989). As a general rule, "an
attorney possessing property solely as an escrow agent is not
entitled to aretaining lien on such property.” 7AC J.S. Attorney
and dient 8 377. It is undisputed that the settlenment proceeds in
the instant cause were deposited into a separate escrow account at
Deposit Guaranty National Bank pursuant to a disbursenent schene
prescribed in the Amendnent to Settlenent Agreenent. The funds
were to be held in escrow for the express and specific purpose of
preserving INB's security interest. Neither the escrowletter nor
the settl enment agreenent nentions paynent of attorney's fees. The

court finds that since Robertshaw accepted the settlenent funds as
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an escrow agent, neither he nor his lawfirm?2 acquired a retaining
lien on those funds.

C. Breach of Escrow Agreenent
Since no lien attached to the escrowed funds, the issue of

enforcenment of a charging or retaining lien is noot. The court
must next address the defendants' alleged breach of escrow
agreenent and conversion. Contrary to Robertshaw s deposition
testinmony, the defendants argue that the escrow letter and
Robertshaw s signature thereon signified only his understandi ng of
the terms of INB's and the plaintiff's escrow agreenent and di d not
i npose any i ndependent obligations on them Robertshaw understood
the letter to create an agency agreenent whereby he would act as
the escrow agent. The duties of an escrow agent are as foll ows:

The duties of a depositary or escrow hol der

are those set out in the escrow agreenent.

Hs authority is to be strictly construed, and

not extended beyond that which is given in

terns or is necessary and proper to carry the

authority given into full effect. As a

general rule, the escrow holder nust act

strictly in accordance with the provisions of

the escrow agreenent. He nust conply strictly

with the instructions of the parties...

30 C.J.S. Escrows § 10. See Seligman, 599 So.2d at 1016 ("An

escrow agent is, in effect, a stake-hol der who agrees, expressly or
inpliedly, to hold possession of sonme property (usually funds) and

to act with regard thereto (usually neaning to disburse the

2 Robertshaw acted on behalf of and with the consent of the
ot her def endants.
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funds)"). The terns of the escrow agreenent, as stated in both the
Amendnent to Settlenent Agreenent and the escrow letter, are
unanbi guous. The court finds that the transfer of a portion of the
escrowed funds to the defendants' general account, contrary to
instructions to di sburse all of the remaining funds to | NB's agent,
constituted a breach of the escrow agreenent.
D. Conversion
Separate fromthe contract claim the plaintiff alleges atort

cl ai m of conversion. The defendants contend that the plaintiff's
remedy, if any, islimted to recovery for breach of contract. The
court in Seligman hel d:

The essence [of the tort cause of action of

conversion] does not appear to fit the facts

of this case where the escrow agent rightfully

cane into possession of the funds, and the

escrow agent's failure to deliver the escrowed

funds to the proper person was the breach of a

contractual duty, rather than the breach of a

duty inposed by tort |aw
599 So.2d at 1017. The escrow agent in Selignman di sbursed escrowed
funds to his client instead of the assignee of his client's
interest in the escrowed funds. I d. Seligman and ot her cases
cited by the defendants involve the escrow agent's nere failure to
perform under the ternms of the escrow agreenent whereas in the
i nstant cause funds were transferred fromthe escrow account to the
defendant law firnms general account and disbursed to its

i ndi vidual partners. The defendants argue that nere allegations

cannot convert a conplaint that clearly sounds in contract into a

17



tort action. Smth v. Okin Extermnating Co., 791 F. Supp. 1137

(S.D. Mss. 1990), aff'd, 943 F. 2d 1314 (5th G r. 1991); Chipman v.
Lol lar, 304 F. Supp. 440, 444-45 (N.D. Mss. 1969). Unlike a bad
faith claim the conversion claim is not predicated on the

def endants' breach of contract. See Adans, CGeorge, Lee, Schulte,

& Ward, P. A, 597 F.2d at 573 (absent a lien, an attorney's

wi t hhol di ng of funds for paynent of fees "would be a conversion by
the | awyer of property belonging to his client").
The M ssissippi Suprene Court has hel d:

To make out a conversion, there nust be proof
of a wongful possession, or the exercise of a
domnion in exclusion or defiance of the
owner's right, or of an wunauthorized and
injurious use, or of a wongful detention
after demand.

PACCAR Fi nancial Corp. v. Howard, 615 So.2d 583, 588 (M ss. 1993)

(quoting M ssissippi Mtor Finance, Inc. v. Thomas, 149 So.2d 20,

23 (M ss. 1963)) (enphasis added). The defendants assert that the
plaintiff's conversion claimfails as a matter of |aw on the ground
that the plaintiff had no right of inmmediate possession to the
funds as against INB. The court rejects the defendants' attenpt to
engraft the requirenent of a right to imedi ate possession on the
el ements of conversion:

In order to succeed on a claimfor conversion,

a plaintiff must show that he owned or had a

right to possess property which was the

subject of an wunauthorized taking or the

unaut hori zed exercise of control by the
def endant .

18



Lyons v. M sskelly, 759 F. Supp. 324, 327 (S.D. Mss. 1990) (citing

LaBarre v. Gold, 520 So.2d 1327, 1330 (M ss. 1987) and Masonite

Corp. v. WIllianson, 404 So.2d 565, 567 (Mss. 1981)) (enphasis

added) .

The plaintiff nust either have an ownership interest or a
right to possess the escrowed funds in order to nmaintain a cause of
action for conversion. Under the terns of the escrow agreenent,
the plaintiff clearly had no right to possess the funds while held
inthe escrowaccount. However, the plaintiff was the fee owner of
t he machi nery and equi pnent and upon t he conveyance to Prudenti al,
its title transferred to the sale proceeds subject to INB's
security interest. The Amendnent to Settl enment Agreenent expressly
provides that INB wll hold a first priority lien in the sale
proceeds; it is the plaintiff and not INB who owned the sale
proceeds. Under the Arendnent to Settl ement Agreenment, the bal ance
of the funds in escrow were to be "di sbursed upon the agreenent of
Comet and I NB." The requirenment of the plaintiff's consent is
consistent with its ownership interest. Furthernore, it 1is
i nconsi stent for the defendants to assert a retaining lien on the
escrowed funds and yet argue that the plaintiff had notitle to or
interest in the funds.?

The defendants, as escrow agent, lawfully assumed dom nion

3 The defendants focus on the requirenent of a possessory
right and do not address the issue of the plaintiff's ownership
i nterest.
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over the funds when they were deposited into the escrow account.
However, absent an attorney's lien, the defendants' authority to
hold the funds term nated upon di sbursenent instructions fromthe
plaintiff and | NB. Cf. Lyons, 759 F. Supp. at 327 transfer of
funds by check). The court in Lyons hel d:

John Hancock's taking and exercising control

over the noney was aut horized by | yons when he

provided John Hancock wth the check.

Mor eover, by virtue of the check, plaintiff's

rights to the noney were term nated and John

Hancock becane the | egal owner of the $20, 000.
Id. The M ssissippi Suprene Court has hel d that actions subsequent
to lawfully obtaining possession may constitute conversion.
PACCAR, 615 So.2d at 589. |In PACCAR the defendant finance conpany
lawful Iy repossessed a vehicle containing the plaintiff's personal
property but renoved the vehicle to "a foreign jurisdiction, far
removed from the destination [the plaintiff] was led to believe
[the vehicle and personal property] would be taken." 1d. at 589.
The court stated:

Wi | e PACCAR was not in wongful possession of

Howard's personal property at the tinme of

repossessi on, we nust assess its subsequent

actions in the light nost favorable to the

jury verdict.... Under these circunstances,

it was not wunlikely or unreasonable that a

jury mght find PACCAR s actions constituted

an unl awful detention of the chattels wthout

regard to the fact that original possession

was | awful Iy obtai ned.
Id. The court finds that Robertshaw s renoval of the sum of

$150,000.00 from the escrow account for the defendants' use
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constitutes "wongful detention after demand" or "a w t hhol di ng of

t he possession under a claimof right or title inconsistent with

that of plaintiff." PACCAR, 615 So.2d at 588. Wthout an
attorney's lien, the defendants are liable for conversion,
i ndependent of their entitlenent, if any, to additional

conpensation for |egal services rendered.

PUNI TI VE DAMAGES AND ATTORNEY' S FEES
The defendants nove, in the alternative, for partial summary
judgnent as to the plaintiff's clainms for punitive damages and
attorney's fees on the ground that in good faith they asserted and
enforced an attorney's lien on funds within their possession.
Punitive damages are reserved for extrenme cases and should be
considered ""only with caution and within narrow limts."" Snow

Lake Shores Property Omers Corp. v. Smth, 610 So.2d 357, 362

(M ss. 1992) (quoting Consolidated Anerican Life Ins. Co. v. Toche,

410 So. 2d 1303, 1304-05 (Mss. 1982)). Wth respect to the breach
of escrow agreenment claim punitive damages may be awarded in
breach of contract cases only "where the breach results from an
intentional wong, insult, or abuse as well as from such gross

negl i gence as constitutes an i ndependent tort." Blue Cross & Blue

Shield of Mssissippi, Inc. v. Mas, 516 So.2d 495, 496 (M ss.

1987), quoted in Snow Lake Shores Property Omers Corp., 610 So. 2d

at 362. Wth respect to the conversion claim the 1993 Tort Reform

Act provides in part:
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Punitive damages may not be awarded if the
cl ai mant does not prove by <clear and
convi nci ng evidence that the defendant agai nst
whom punitive danages are sought acted wth
act ual mal i ce, gr oss negl i gence  which
evidences a wllful, wanton or reckless
disregard for the safety of others, or
commtted actual fraud.

M ss. Code Ann. 8§ 11-1-65(1)(a) (Cum Supp. 1994). See Strickland

V. Rossini, 589 So.2d 1268, 1273 (Mss. 1991) ("a plaintiff is

entitled to punitive damages only if he has denonstrated a wi l | ful
or malicious wong or the gross, reckless disregard for the rights
of others").

The court finds that, in light of the plaintiff's delay in
payi ng even the hourly fee, the defendants' assertion of a lien was
not so egregious as to justify punitive damages. The court further
finds that the defendants reasonably assunmed that they either
expressly or inpliedly were entitled to conpensation in excess of
their hourly fee. Prior tothe plaintiff's and | NB's di sbursenent
instructions and again prior to his renmoval of the sum of
$150, 000. 00, Robertshaw asserted an attorney's lien and gave the
plaintiff and | NB an opportunity "to commence an appropri ate action
to contest” their claimof a lien.

The plaintiff asserts that Robertshaw acknow edged in his
deposition testinony that as |ong as the funds remai ned i n escrow,
he had adequate protection for any clained attorney's fees.
However, Robertshaw did not renove the disputed $150, 000.00 until

after the plaintiff and INB instructed disbursenment of the
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remai ning funds to INB's agent; the letter of instruction nmade no
mention of attorney's fees. Robertshaw s w thhol ding and renovi ng
t he di sputed sumwas consistent with his | egal conclusion that the
lien was paranmount to the interests of both the plaintiff and I NB

United States v. 717.42 Acres of Land, 955 F.2d 376, 382 (5th G

1992) ("M ssissippi law. ..give[s] an attorney's charging lien first
priority for paynent fromthe fund created through the efforts of

the attorney”) (citing Chattanooga Sewer Pipe Works v. Dum er, 120

So. 450 (M ss. 1929)); Halsell v. Turner, 36 So. at 531. 1904).

Wen asked if he was aware, prior to Cctober 5, 1992, of any
M ssissippi authority for wunilateral enforcenment of a |lien,
Robertshaw testified in his deposition: "[T]he lawis quite clear
that an attorney does have a charging lien on the product of his
services. The [ M ssissippi] cases are silent as to how|[a charging
lien on property in the attorney's possession] shoul d be enforced,
so far as | know "4 Robertshaw s agreement in his deposition

testinmony that a judicial resolution wuld take "a long tinme" does

“ln Mssissippi "there is no statute fixing or regulating
the lien of an attorney, or the enforcenent thereof." Collins v.
Schneider, 192 So. at 22. The plaintiff cites Stewart v.
Fl owers, 44 Mss. 513, 529 (Mss. 1871) (overview of early common
| aw devel opnent of attorney's liens in other states and G eat
Britain) in support of the general principle that a charging lien
must be enforced pursuant to a court order. Since the court in
Stewart held that the plaintiff attorney did not have a lien on
certain funds of his fornmer client, it was reasonable for
Robertshaw to disregard Stewart as authority on the issue of
enforcenent of a lien on property already in the attorney's
possession. |d. at 532.
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not negate his understanding that he had a right to renove the
funds generated by his efforts to secure paynent of attorney's
fees.®

The defendants contend that, at worst, their actions
constitute no nore than a m stake of law. Robertshawtestified in
his deposition that he directed | egal research on the scope and
effect of attorney's liens in Mssissippi before reaching the
conclusion, albeit erroneous, that he held a paranpunt attorney's
lien on the funds created by his efforts.® The fact that the
def endant s reached an i ncorrect | egal concl usi on does not establish
mal i ce, gross negligence or reckless disregard of others' rights.
The court finds no basis for either punitive damges or attorney's

f ees.

CONCLUSI ON
For the foregoing reasons, the court finds that there are no
genui ne issues of material fact regarding the clainms of breach of

escrow agreenment and conversion and that the plaintiff is entitled

°The plaintiff concedes that it is aware of no M ssissipp
decision directly addressing the extent to which an attorney may
claima lien on funds held in escrow.

6 The plaintiff objects to the defendants' claimthat
Robertshaw s actions were based on | egal research since it was
precl uded from di scovering the substance of his research under
the work product privilege. The court duly considered and
rejected this argunent in resolving a discovery dispute. In any
event, it is not disputed that Robertshaw relied on research of
M ssissippi law on attorney's liens and enforcenent thereof. As
gquoted in the text, supra, Robertshaw explained in his deposition
the results of the research conducted at his request.
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to partial sunmary judgnment, as a matter of |aw. The court further
finds that there are no genuine issues of material fact as to the
plaintiff's clains for punitive danages and attorney's fees and
that the defendants' notion for partial summary judgnent shoul d be
gr ant ed. The defendants' notion for summary judgnent should be
granted as to the breach of settlenent agreenent claimand denied
as to the remaining clains. An order will issue accordingly.

TH'S, the day of January, 1995.

NEAL B. BI G&ERS, JR
UNI TED STATES DI STRI CT JUDGE
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